IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
SHI RLEY EDWARDS,
Plaintiff, : ClVIL ACTI ON
v. : No. 09-cv-1184

A H CORNELL AND SON, | NC
d/ b/a AH CORNELLS, et al.,

Def endant s.

MEMORANDUM AND ORDER

Joyner, J. July 23, 2009
Presently before the Court are Defendants’ Mtion to D sm ss

Plaintiff’s Anmended Conplaint and Plaintiff’s Response thereto.

For the reasons set forth bel ow, Defendants’ Mdtion to Dismss is

gr ant ed.

| . BACKGROUND
Plaintiff Shirley Edwards is a fornmer enpl oyee of Defendant
A.H Cornell and Son, Inc.' Defendant A.H Cornell and Son, Inc.
(“A.H Cornell”) is a Pennsylvania corporation that perforns
contracting and construction services. Defendant Melissa J.

Closterman (“Closterman”) manages or oversees daily operations at

1 The facts are presented in the |ight nost favorable to the
Plaintiffs. Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cr.
2008).




A.H Cornell, including oversight of Plaintiff while she was
enpl oyed by AH Cornell. Plaintiff alleges that C osterman was
“directly responsible for termnating Plaintiff.” Defendant
Scott A Cornell (“Cornell”) is an executive of A H Cornell and
was responsi ble for overseeing the terns and conditions of
Plaintiff’s enploynent. Plaintiff alleges that Cornel
“participated in the termnation of Plaintiff’s enploynent.”

According to Plaintiff’'s Anended Conplaint,? in or around
February, 2006, Defendants hired Plaintiff to establish a human
resources departnent at AAH Cornell. Plaintiff asserts that
whi |l e she was enpl oyed by Defendants, she | earned that C osternman
was “engaging in unlawful acts.” Plaintiff further asserts that
Cl osterman requested that Plaintiff engage in these allegedly
unl awful acts.

Specifically, Plaintiff asserts that an enpl oyee of A H.
Cornell who sustained a work-related injury continued to coll ect
wor ker’ s conpensation insurance for being out of work after the
enpl oyee had returned to work. Plaintiff clainms this enployee
used a fal se social security nunber and information to obtain
wor ker’s conpensation in the first place. Plaintiff alleges that
Closterman directed Plaintiff to make fal se statenents to
Def endants’ worker’s conpensation carrier regarding the injured

enpl oyee. Plaintiff also alleges that in the | ast several weeks

2 Plaintiff filed an Amended Conpl ai nt on June 2, 2009.
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of her enploynent, C osterman directed Plaintiff to provide false
information to a disability insurance carrier.

Plaintiff further asserts that Defendants had a group health
i nsurance plan, governed by ERI SA, that “was being adm ni stered
illegally within Defendant and on a discrimnatory basis.”
Specifically, Plaintiff alleges that Costerman lied to “many
enpl oyees” about what their contributions would be in order to
di ssuade enpl oyees fromopting into the benefits and al so did not
of fer certain enployees health benefits at all. Plaintiff avers
t hat Defendants, through C osternman, w thheld and conceal ed
required group plan information from enpl oyees and “unlawful |y
enroll[ed] non-citizens in the ERISA-qualifying life, disability
and/ or group health plan.”

Plaintiff alleges that she “objected to participating in a
schenme to commt crimnal fraud as to Defendants’ disabilty
i nsurance carrier, worker’s conpensation insurance carrier, and
heal th insurance carrier.” She further states that she “was
directed to commt and/or to participate” in the fraud in close
proximty to her term nation, which was on February 11, 2009.

Plaintiff’s Conplaint asserts two Counts: (1) Violations of
ERI SA - Section 510, 29 U . S.C. 8§ 1140 (Retaliation) and (2)
Common- Law Wongful D scharge. Plaintiff bases her section 510
claimon the allegation that Defendants term nated her for

“object[ing] to and/or conplain[ing] to Defendants’ nanagenent or



owners” about Defendants’ alleged ERI SA viol ations. She asserts
that her actions were protected activity under ERI SA and thus her
termnation violated the retaliation provision in ERI SA, section
510. Defendants have filed a Motion to Dismss Plaintiff’s
Amended Conpl ai nt .
1. STANDARD OF REVI EW

Pursuant to Federal Rule of Cvil Procedure 12(b)(6), in
response to a pleading, a Defendant may file a notion asserting
that the Plaintiff’s conplaint “[fails] to state a clai mupon
which relief can be granted.” 1In analyzing a Rule 12(b)(6)
motion to dismss, we “accept all factual allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of
the conplaint, the plaintiff may be entitled to relief.”

Phillips v. County of Allegheny, 515 F. 3d 224, 233 (3d G

2008) (citations omtted). “To survive a notion to dismss, a
civil plaintiff nust allege facts that ‘raise a right to relief
above the speculative level . . . .’” 1d. at 232 (quoting Bel

Atl. Corp. v. Twonbley, 127 S. C. 1955, 1965 (2007)). In other

words, the plaintiff must provide “enough facts to raise a
reasonabl e expectation that discovery will reveal evidence of the
necessary elenent[s]” of a particular cause of action. 1d. at
234. This “requires nore than | abels and concl usions, and a

formulaic recitation of the elenments of a cause of action wl|



not do.” Twonbley, 127 S. C. at 1964-65. In ruling on a Rule
12(b)(6) notion to dismss, the court may consi der docunents
“integral to or explicitly relied upon in the conplaint.” Inre

Rockefeller Sec. Lit., 184 F.3d 280, 287 (3d Cr. 1999).

[11. DI SCUSSI ON
A. ERISA - Section 510, 29 U S.C. § 1140
ERI SA, section 510, codified at 29 U S.C. § 1140, provides
in relevant part:

It shall be unlawful for any person to discharge . :
or discrimnate against any person because he has given
information or has testified or is about to testify in
any inquiry or proceeding relating to [ERISA] or the
Wl fare and Pension Plans Disclosure Act. :

29 U.S.C. 8 1140 (2006 & Supp. 2008). Section 510 has been
referred to as ERISA's “anti-retaliation” provision, or

“whi st | ebl ower” provision because it prohibits retaliation

agai nst a person who has participated in certain protected
activity under section 510. See, e.qg., Hashinmpto v. Bank of
Hawaii, 999 F.2d 408, 327 (9th Cr. 1993); King v. Marriott
International, 337 F.3d 421, 427(4th Cr. 2003). Specifically,

section 510 nakes it unlawful to retaliate against a person for
giving information, testifying, or being about to testify in an
“inquiry or proceeding” relating to ERI SA or certain other
statutory provisions. 29 U S.C § 1140.

Def endants’ Mdtion to Dismss asserts, inter alia, that
Plaintiff has failed to allege conduct that is protected under

the anti-retaliation provisions of ERI SA, section 510. The Third



Crcuit has not yet addressed the scope of ERISA's anti -
retaliation provision and, nore specicially, whether internal
wor kpl ace conplaints are protected activity under section 510.
Only four circuits--the Ninth, the Fifth, the Fourth, and the
Second- - have considered this issue, all wth outcones
resol utions.

The Ninth Circuit was the first to consider the scope of

ERI SA's anti-retaliation provision in Hashinoto v. Bank of

Hawaii, 999 F.2d 408 (9th Cr. 1993). There, the Court found
that the statute was “clearly neant to protect whistle blowers.”
Hashi noto, 999 F.2d at 411. Thus, the Court reasoned, the

| anguage “has given information or has testified in any inquiry
or proceeding relating to [ERISA]” could be “fairly construed” to
include “[t]he normal first step” of “[present[ing] the problem
to the responsi bl e managers of the ERISA plan.” 1d. Because

di scharging a person for raising the problemin the first place
woul d “di scourage[] the whistle blower before the whistle is
blown,” the Ninth Circuit held that making informal, workplace
conplaints to nanagers regarding potential ERI SA violations is
protected activity under section 510. 1d.

The Fifth Crcuit next addressed the issue in Anderson v.

El ectronic Data Systens Corporation, 111 F.3d 1311 (5th Gr

1994), within the context of determ ning whether ERISA preenpted
a plaintiff’s state wongful discharge action. |n Anderson,
after reciting the | anguage of section 510, the Fifth Grcuit

di sregarded the | anguage “inquiry or proceedi ng” and found

broadly that the retaliation provision “prohibits the discharge



or other adverse treanent of any person because he has given
information or testinony relating to ERISA.” 111 F.3d at 1315.
Thus, the Court held that “a refusal to commt violations of
ERI SA and reporting such violations to managenent” was protected
activity that fell within the anbit of the enforcenent provisions
of ERI SA section 510. |1d. at 1314.

In King v. Marriott International, 337 F.3d 421 (4th Cr

2003), the Fourth Crcuit analyzed the scope of the anti -
retaliation provision in section 510 and cane to a result
opposite that of the Ninth and Fifth Crcuits. Reasoning that
the anti-retaliation provision in section 510 is narrower than
that of Title VIl of the Cvil R ghts Act of 1964, the King Court
found that the phrase “testified or is about to testify” suggests
that the phrase “inquiries or proceedings” is limted to |egal or
adm nistrative inquiries or proceedings, “or at least to
sonmething nore formal than wwitten or oral conplaints nade to a
supervisor.” 337 F.3d at 427. The Court held, therefore, that
filing internal conplaints with supervisors, co-workers, or an
enpl oyer’s attorney is not protected activity under section 510
because filing such conplaints does not rise to the |evel of
testifying or being about to testify in a proceedi ng of any ki nd,
nor is it giving information in such a proceeding. 1d. at 428.
The Second Circuit nost recently took up the issue in

Ni col aou v. Horizon Media Incorporated, 402 F.3d 325 (2d Gr

2005). In Ni colauou, the Court conpared the |anguage of section

510 to the retaliation provisions of both the Fair Labor



Standards Act (“FLSA’) and Title VI1.® 402 F.3d at 327-29. It
found that use of the term“inquiry” in ER SA inplies sonething
| ess formal and unanbi guously broader than use of the term
“proceeding” in the FLSA. 1d. at 328. The Second Circuit then
| ooked to the dictionary definitions of the terns “proceedi ng”

and “inquiry.” 1d. at 329. Citing the Black’s Law Dictionary

definition of “inquiry” as “a request for information” and the

Webster’s Third New International Dictionary definition as “the

act or an instance of seeking truth, information, or know edge
about sonething” or “a request for information,” the Court found
that an “informal gathering of information thus falls within the
plain meaning of ‘inquiry’” and is, therefore protected activity
under section 510. 1d. (internal citations omtted). The Court
concluded that “the proper focus is not on the formality or

informality of the circunstances under which an individual gives

8 Section 704(a) of Title VIl, codified at 42 U.S.C. § 2000e-3(a)
provi des broadly that:

It shall be an unlawful enploynment practice for an enployer to

di scrim nate agai nst any of his enployees . . . because he has
opposed any practice nmade an unl awful enploynment practice by this
subchapter, or because he has nade a charge, testified, assisted,
or participated in any manner in an investigation, proceeding, or
heari ng under this subchapter.

By contrast, section 15(a)(3) of the FLSA, codified at 29 U S.C. §
215(a)(3), provides protection against retaliation for a nore narrow
scope of conduct, stating that it shall be unlawfu

to discharge or in any other manner discrimnate agai nst any
enpl oyee because such enpl oyee has filed any conpl aint or
instituted or caused to be instituted any proceedi ng under
or related to this chapter, or has testified or is about to
testify in any such proceeding, or has served or is about to
testify in any such proceeding



i nformation, but rather on whether the circunstances can fairly
be deened to constitute an ‘“inquiry.’” 1d. at 330. The Court
thus held that if the defendant conpany’s attorney contacted the
plaintiff to meet with the president of the defendant conpany in
order to provide information regarding alleged ERI SA viol ati ons
at a neeting initiated by the attorney, her actions would be
protected under section 510 because that neeting would fal

within the definition of an “inquiry,” regardless that it was not
formal or external. 1d.

Looking to the Second and Fourth Circuits, Defendants nove
to dismss Plaintiff’s Anmended Conpl ai nt asserting that the
conduct for which Plaintiff was allegedly term nated does not
constitute “giving information or testifying in an inquiry or
proceeding related to ERISA” as required by ERI SA, section 510,
because her objections or conplaints were not part of a formal or
informal inquiry or proceeding.* 1In response, Plaintiff argues
that informal workplace objections and conpl ai nts to nmanagenent
are protected activity under ERISA. Plaintiff draws support from

the Second, Ninth and Fifth Crcuits.?®

4 Defendants further nove to disniss based on the assertion that
Plaintiff failed to allege that Defendants had a specific intent to violate
ERI SA. Additionally, Defendants argue that even if Plaintiff did properly
allege a retaliation claimunder section 510, the claimshould be dism ssed
agai nst Cl osterman and Cornell because they were not Plaintiff’s enpl oyer but
were nerely enployees of Plaintiff’'s enployer and thus not subject to section
510. Because we find that Plaintiff’'s alleged conduct does not constitute the
giving of information, testifying, or being about to testify in an inquiry or
proceedi ng, we need not reach Defendants’ alternative grounds for dismn ssal

S Plaintiff also cites to Jorgensen v. Prudential Ins. Co. of Anmerica,

852 F. Supp. 255 (D.N.J. 1994). In Jorgensen, within the context of
det erm ni ng whet her ERI SA preenpted a Plaintiff's state |aw clainms, the Court
found that the plaintiff “ha[d] not given information or testified in an

9



Upon consi deration of the statutory |anguage in the rel evant
provision, this Court finds the Second Crcuit’s analysis in
Ni col aou to be persuasive. Thus, we agree that the proper
inquiry is whether the Plaintiff’s all eged objections and
conplaints to managenent in the present case were given as part

of an inquiry.® See Nicolaou, 402 F.3d at 330. After review ng

the allegations in the Arended Conplaint, we find that they were
not. Plaintiff alleges that she “objected to and/or conpl ai ned
to Defendants’ managenent or owners” about Defendants’ all eged
ERI SA violations. Plaintiff does not allege that anyone
requested information fromher or initiated contact with her in

any way regarding the alleged ERI SA violations. Conpare with

Ni col aou, 402 F.3d at 330 (finding conduct protected under
section 510 where a neeting to discuss alleged ERI SA viol ations
was initiated by the defendant’s attorney as part of the
attorney’s inquiry into the alleged ERI SA violations). Nor does
she allege that she was involved in any type of formal or

informal gathering of information. See Nicolaou, 402 F.3d at 330

(finding that the information gathering of information falls
wi thin the neaning of “inquiry” and is thus covered under section

510). She states nerely that she objected to or conpl ai ned about

inquiry or proceeding relating to ERISA, as required by ERISA § 510.” 852 F
Supp. at 262-63. Rather than finding that the plaintiff’'s alleged conplaints
to his supervisors were, therefore, not protected under section 510, the Court
stated that the Ninth Crcuit in Hashinoto had “extended ERI SA whi st ebl ower
protections to include the ‘first step’ of raising the problemto the

enpl oyee' s superiors.” Jorgensen, 852 F. Supp. at 263.

6 The Plaintiff has not in any way alleged that she was part of a
proceedi ng or that she gave testinmony or was about to give testinmony at an
i nquiry or proceeding. Thus, the only relevant inquiry is whether she gave
i nformati on as part of an inquiry.

10



certain conduct by Defendants. Thus, viewing the facts in the
light nost favorable to the non-noving party, Plaintiff has
failed to properly allege any conduct that would fall within the
anbit of the retaliation provision in section 510. Defendants’
Motion is, therefore, granted.

B. Conmmon-Law Wongful D scharge

Having dism ssed Plaintiff’s only federal claim the Court
declines to exercise supplenental jurisdiction over Plaintiff’s

remai ning state lawclaim See 28 U S.C. § 1367.

CONCLUSI ON

For the foregoing reasons, Defendants’ Mdtion to Dismss is
GRANTED as to Plaintiff’s ERI SA, section 510 claim As we
decline to exercise supplenental jurisdiction, Plaintiff’s
comon- | aw wrongful discharge claimis DISMSSED with | eave to
Plaintiff to re-file it in state court. An appropriate order

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHI RLEY EDWARDS, ;
Plaintiff, ClVIL ACTI ON
V. ; No. 09-cv-1184

A H CORNELL AND SON, | .
d/E»a AH CORNELLS, et aP9

Def endant s.

ORDER

AND NOW this 23rd day of July, 2009, it is hereby
ORDERED Def endants’ Mtion to Dismss is GRANTED as to
Plaintiff’s ERISA, section 510 claim Furthernore, the Court
declines to exercise supplenental jurisdiction. Plaintiff’s
comon- | aw wongful discharge claimis, therefore, DISM SSED with

|l eave to Plaintiff to re-file it in the appropriate state court.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




